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Tanya Scott, J.D.

Tanya Scott is a partner in the Albuguerque law firm of
Teel and Scott, P.C., which practices primarily in the areas of
personal injury, medical malpractice and insurance bad
faith.

In local personal injury practice, an insurance com-
panyis subrogation interest has been historically limited to

ihose instances in which t'ne insurance contract
amanifinrnlly grante tha siadht $e BT U DA
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either by right of subrogation or an assignment of the

cause of action. However,
insurance companies with no
such contractual provisions
are increasingly asseﬂing
in-

tunately the overwhelmm;:
majority of states allow such
subrogation claims even in
the absence of a contractual
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claims bv eguitable nrn-
....... by equitable prn
ciples. however, still leaves

much maneuvering room for the personal injury attorney
representing the client who has received some compensa-
tion from his or her own insurance carrier.

Subrogation is a doctrine which has evolved to place
the burden of paying for the infliction of injury squarely
upon the party that is responsibie for the injury.” The doc-
trine also finds support in the desire to prevent an injured
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mto the shoes of the ured party for the prosecution of
the claim to the extent of payments made under the policy

(Continued on Page 36)

v
ally o n]n(‘P the ingurance company
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Don C. Keenan of Atlanta practices in the areas of per-
sonal injury and wrongful death including auto accidents,
medical negligence, products liability and workers' compensa-
tion. He is the President af the Amen'can Board of Triai
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sion?” which was delivered June 21, 1991 at NMTLA's Ultimate
Trial Seminar in Santa Fe.
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things. I think all of us tt p
statements, cross-examination and closmg argument are
concerned that damned near anybody, be they a lawyer or
a non- lawyer can be taught how to do it. In my mind, my
ife is the best cross-
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1 f vou go to any
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law schoois you're going to
see people who, from a skills
standpoint, you're just going

to shake your head and say,
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tancht how tn nlav a niann
faugnt how 0 play a piano
You can be taught how to

paint. You can be taught how
to play the fiddle. 1 think
you'll agree with me that
what separates the mediocre
he good from the great

(Continued on Page 40)
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Equitable Subrogation - Continued from Front Page

for damages caused by the third party tortfeasor? The
claim remams the same. Only the beneficial ownership of
anges‘-

fegal® It can be created by virtue of a stamtory enactment
granting the fig..t urance company,® orf a

€
med medical expen-

umed medical expe

Conventlonal subrogatio

arises from a contractual agreement between insured and
insurer.® Legal subrogation, on the other hand, arises from
operanon ol law whenever an insurance company pays the
n equity and go ocl consctence should be paid
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company is subroszated to the sured in
pursuing a claim against the tortfeasor to he extent of
payments made to the insured, despite the lack of

language in the policy which would create such a
right.
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Courts have expressed this principle in a variety of
ways: legal or equitable subrogation does not arise from
contract, but from the equities between the parties.’”® As a
creature of equity, it does not depend upon a contractual
nrn\_nmnn hetween the nartipe N Dnﬂnrﬁ]e
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tion.” The right of subrogatlon anses by operano

without regard to whether there is any prowsmn in the

policy.” An insurance company is subrogated to the rights

of the insured either by the express terms of the pohcy, or
he grounds of general equiiable principies.™

This is also the view which has been embraced by
the New Mexico Supreme Court.” Quoting Fidelity &
Deposit Co. of Maryland v. Atherton,* the Supreme
Court stated as follows:

Subrogation is not necessarily founded upon
contract [citations omitted]. It is an equitable
remedy of civil law origin whereby through a

supposed succession to the legal rights of
another, a loss is put ultimately on that one
who in equity and good conscience should pay
it.” [citations omitted].”

Quoting Appleman on Insurance the Supr e
Court continued as [ollows:

“An insurer QEHET‘H"V is entitled to subrogation
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cither by contract or in equity for the amour
of the mdemmty paid. Indeed it has been stated

that doctrine of subrogation does not
1

that the doctrin
denend nrimar .ly non statutorv or nolicy pro-
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visions, but originates in the general principles
of equity, and will be applied or not according

to the dictates of equity and good conscience
and considerations of public policy. Such doc-
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trine is founded upon the relationship of the
parties and upon equitable principles, for the
purpose of accompiishing the substantial ends

of justice. Subrogation rests on the maxim that

no one should be enriched by another’s loss.
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And a subrogation action by insurer ic -
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suit on the insurance contract but o

dent action in which equitabl 4n Indep
able princi ;
applied to shift the logs, for 'ﬁ’hlkl.)u mcples

has compensated its insured,

t one  wl
Caﬂsid.thilgsigr who is legally responsible fo

a 1055 caused by another and whoge equitab|
position 18 inferior to the ingiicecte "e
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insura ,I"ICE

personal inju nes."

The concern of Arizona
ing subrogation claims b insur
panies has been the public
eration of allowmg aninsura
reap the benefits of it
also recover from t

unlawful splitting of a cause of action, _and that it violat
public policy considerations. The Arizona Supreme C
in State Farm Fire and Casualty Co. v. Kn
deciined to entertam a subrogatlon claim by an insur
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insurance COmpan’ys interest in the llIllcrl[lDll alt
tion that an insurance company owns
lawsuit®

The major concern of the Arizona courts, h{!)'_
has been public policy considerations of allowin
insurance company to reap the benefits of ifs pff:l
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and then recover from the tortieasor what it aas y

£33 The counterv.
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tiff is to a_(_:higve a comnlete rece

Allstate Ins. Co. v. Druke" considered a cla:m by a
insurance company for medical expenses of the pla_mu
paid by the plaintiff’s own insurance compan?’” :::’f::
pany then sought recovery from the third party 105 :
for those amounts the company had paid. The €0

reasoned that while the n]mnhff may have been ful

indemnified for his medlcal expenses from hisrg y
insurance company, he most likely had other signill
losses arising from his injury which were not monet

(Continued on Page 37)
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indemnifiable, and not insurable. Thus, the insurance

company was seeking full recovery of all amounts paid
under its medical coverage without regard to wheth er or

not the nlsnnhf'f' had been made whole for hi

through settlernent with, or a judgment against, the party
responsible for his injuries.

The Arizona Supreme Court further articulated the
unfairness of allowing the insurance company to reap the
benefits of its bargain with its insured, and then seek reim-
bursement for the amounts it had paid under its

-

as pre-vent a double recovery. However, the court con-
sidered the important interests of the injured party and
refused to overturn the decision of the insurance board,

reasoning as follows:

“In personal insurance contracts, however, the
exact loss is never totally capable of ascertain-
mant and tharafnra tha campe reacnne militating
AL GUU LUVIVIVIY LUV D Jvuoviiig IIJIIALUtJAAE
against double recovery do not obtain. The

eneral rule, therefore, is that the insurer is not
subrogated to the insured’s right or the
hanaficiams’c rioghtc indar tha cantracnt Al nar.
U\-llbll\.«lul'\'ﬂ 1151113 UlluLvl v vuuuadwe wa lJL.l

concerning the nassnfmablhtv of ersonal injury claims
foreclosed by earlier appellate court opinions. The Su-

preme Court has held in a case considering a specific con-
tractual provision for subrogation that the unassignability
of personal injury claims is not the law in New Mexico
insofar as it involves a claim of subrogation®

The equitable arguments, however, may still contain
l‘Gl.lle \uabun}, I:ll. }.U(JBL il LhL lbdllll UI ICEr.ll huUIUBdIlUII
The Supreme Court has held that contractual or conven-
tional subrogation is a matter of contract between the par-
ties and is valid.*® In March v. Mountain States Mut
Cas. Co.,”® the court refused to consider the equltable

argumenis opposing subrogation because the case before
the court involved contractual subrogation which it
de to jal ; i

however it seems unllkely that the Cou
wholesale disavowal of the validity of the doctrine.>

The plaintiff’s attorney’s most promising
attack on the doctrine of subrogation is still

thranogh tha waighing Aftha sacmantiva amsiis
UITOUEnD Ul WCIEIINE Of ulC réspeduve Cqui-
#2100 ~t tho einiectitt ned +lhn iecosssnecnn
Lics Ur uil padilidi andag udc  insurance

F ¥
of he olamllll and the insurance company. Subrocanon 15
an equitable remedy and thus subject to equitable prin-
ciples** Because subrogation is equitable, it is not a matter
of right® It will never be enforced when the equities are

“Eq ultab]e principles apply to subrocanon aod the insured
is entitled to be made whole before the insurer may
recover any portion of the recovery from the tortieasor.™
As an Eqaitnbic doctrineg, it may be invoked umy under
circumstances where justice demands, and the rights of

those seekmg subrogation have a greater equity than those

the injured plamnff The company hdd notlﬁed its insured
of its subrogation interest, but had refused to pamc1pate in

s * vy

me plam[ms ﬂC[lOl'l 01' 'dllOW plaln[lll S counscl ID aci Ol'.l



Equitable Subrogation - Continued from Page 37

tortfeasor, the insurance company then sought reimburse-
ment from the plaintiff of those amounts paid for
medical benefits,

The Transamerica* court, citing equitable principles,
refused to allow the insurance company an unfettered

right to recover the amounts paid on its insured’s behalf.

- wan by e v e P DU B & Al
Because the settlement reached between the plaintiff and
the defendant did not spell out the varicus allocations of

monies to the various items of damage suffered by th
plamtaff *' the court could weigh the equities and deter-
mine whether or not the plaintiff had been fully compen-
sated for his loss. Instead, the court placed the burden
the insurance compan y seeking subrogation to prove

1[__ e
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settiement were the same
establish the greater equity. The mere receint of nnymgn
by the plaintiff from the tortfeasor does not require the
conclusion that the insurance company is entitled to a
return of those amounts paid to plaintiff under its contract
of insurance.®

A similar result was reached by the Washington Sup-
reme Court in Elovich v. Nationwide Ins. Co.,* where
the court held that a subrogation right arises oniy after the

plaintiff ha o ful
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Y c<ompensatea 1
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, chml];'n"lv in Hill v, Stat

fo luleIl(:b
Farm Mut, Auto Ing, Co. ™ the

te ns, Co.,* the
Utah Sunreme Court held that in the absence of an
express contract to the contrary, the insured must be made
whole before the insurer is entitled to be reimbursed. Once
again, the burden is placed squarely upon the insurance
as adequately

2ii2i AVARiue ifmia
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COmpensdai€a DeIor ine c<ompany 1S €Eniirea o a
recovery.® The court also wamned against assuming that
the amount of damages suffered by the plaintiff is coexten-

sive with the amount of settlement because there are a
plethora of reasons which will convince a plaintiff to settle
his or her claim in an amount less than his actual
damages 1nclud1ng the poss1bie msolvency of the defen-
immediate need for money, and the

likelihood of success at trial*® Noncontractual subrogation
rights will only be enforced on behalf of the party main-
taining a superior euuﬁabl position and an insn ance

completely compensated.”

Noncontractual subrogation rights will only
be enforced on behalf of a party maintaining
a superior equitable position and an insur-
ance company cannot be superiorunless the
insured has been fully compensated.

in a case mv
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govern the d1v1310n of
achieved by the plaintiff*

An insurance company cla

mmg a subro gaﬁon
is also subject to the same defenses which conld k.

----- s Iid
raised against the plaintiff on the underlying clajm s
a reduction of plaintiffs recovery through a hndm
comparatlve fault by plamnﬁ or some other tortif_g

hich is immune from
v t

likewise operate reduce the insura
recovery by the same percentage

The practitioner should also be mindfu
in which an insurance company may waive its
rights. The initial burden is placed upon th

company to protect its right of subrogation.™ The Comnanv:
may not sit on its rights without expecting to lose them..
The company may also waive its rights by arbitrarily refus
ing permission for the 1nsurecl to settle his claims against

the tortfeasor, or by denying plaintiff’s claim for indemnity
against his own cempany’

18
for protecting its own nterest :
company in the equitable balance once the nlamnf[
recovers from the tortfeasor causing his injuries.® Even
though the court may not find that a waiver of the right
nas occurred, the rallure to protect its own interests will

eigh agains th p the equities are

agcuﬂbL e mpany when

The enforcement of a subrogation claim arising from
uninsured or underinsured motorist coverage may be
denied in certain circumstances because of separate public

I y considerations which surround uninsured and
underinsured motorist coverage.® Subrogation claims
which prevent a motorist from recovering at least his or
her uninsured or underinsured motorist coverages may
be unenforceabie

policy

An insurance company may also attempt to raise a
against a tortfeasor who is, in reamy an

sem oy e T o T [ S s . N I
insured under t; policy.® This situation may arise when
the tortfeasor is a relative of the named insured, and thus

really an insured under the policy. An insurance com-

pany may not assert a subrogation claim against its own
insured because it has indemnified the 1nsured for the very
risk which it assumed and for which it received a pre-
mium.*® Subrogation exists only with respect to rights of

the insurer against third persons to whom the insurer owes
no duty.®

Finaily, even assuming that the insurance company
is entitled to some recovery of the a“nﬁunts paid under its
insurance coverages, the company may still be responsible

February - March, 1892




Equitable Subrogation - Continued from Page 38

for a portion of the costs and fees expended by the plain-
tiff in securing the settiement or judgment.® This would be
particularly true if the company has relied upon the plain-
{iff and his or her counsel in prosecuting the action. New
Mexico has embraced this notion in the workers’ compen-

sation arena, q(‘l(nnwlpr‘lmnu that the efforts of the nlmnhf‘f

L padaiiuii

and his or her counsel should not go unrewarded
when an insurance company seeks reimbursement of
amounts paid under the Workers Compensation Act®
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d in the prosecu
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company’s exposure for
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of prosecuting the action early on may also result in a
waiver of the subrogation right,*® or at least be weighed in
the equitabie balance when the time for determining the
insurance commnanv's nortion of the recovery arigeg ™

b S 2l TEEE O SEEE YERg O meTwEEE
Insurance compames without specific subrogation
coniractual provisions are nonetheless claiming the

benefits of equitable or legal subrogation to recover
benefits paid under their policies for injuries which have

been mﬂlcted upon plaintiffs by others. This method of
subrogatlon has been speuhcally rccogmzed and validated

tual obligation to do so. The Dlamtfo s attorney should
carefully evaluate the behavior of the insurance company,
the public policy considerations which are implicated the
nature UI. EHC Ll&imb fdleU dllu lllC f:quuu‘:s OIl UUU.I aluca
of the issue to determine whether the ciaim for equitabie

subrogation can be defeated or at least limited in
rana 08
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